
STATE OF NET{ YORK

STATE TN( COI"IMISSION

of
Sniles Fr.lel 0i1 Co, Inc. :

for Redetermination of a Deficiency or a Revision :
of a Deternination or a Refund of Corporation
tr'ranchise Tax under Artlcle 94 of the Tax Law for :
the Fiscal Years Ending 5/3t/75 & 5l3t/77.

:

That deponent further says
herein and that the address set
of the petitioner.

Sworn to before ne this
15th day of July,  1983.

State of New York
County of Albany

Connie llagelund, being duly sworn, depoqes and says that sbe is an
employee of the Departrnent of Taxation and Fiaance, over 18 years of age, aod
that on the 15th day of July, 1983, she served the within notice of Decigion by
certified nail upon Smiles FueI 0i1 Co, Inc., the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Sni les Fuel 0i1 Co, Inc.
685 Xorgan Avenue
Brooklyn, l{Y 77222

and by depositing 6ame enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of l{ew York.

AT'tr'IDAVIT OT UAIIIITG

that the said addressee is the petitioner
forth on said wrapper is the last known address

AUTHORIZSD TO ADTIINISIEN
g4rHs PlJtsuAt{T r0 trx !A[sECrroN 1?4



STATE OT NET{ YONK

sTAlE TAX COt{lfiSSIo}r

In the Matter of the Petition
o f

Snl les Fuel Oi l  Co, Inc.

for Redetermination of a DefiCiency or a Revision
of a Determination or a Refund of Corporation
Franchise Tax under Articl-e 94 of the Tax Law for
the Fiscal Years Ending 5/3t/75 & 5/gl /17.

AIT'IDAVIT OF IIAITING

State of New York
County of A1bany

Connie Hageluud, being duly suorn, deposes and says that she is an
enployee of the Departnent of Taration and Finance, over 18 years of age, aad
that on the 15th day of July, 1983, she served the within notice of Decision by
certified mail upon llenry Reininger the representative of the petitiooer in the
within proceediag, by enclosing a true copy thereof in a securely sealed poetpaid
wrapper addressed as follows:

Henry Reininger
40 lst  Ave.
New York, l{Y 10009

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of l{ew York.

That deponent further says that the said addreasee is the representative
of the petitioner herein and that the address set forth on said wrapper is tbe
last known address of the represeotative of the petitioner.

Sworf to before me this
15th day of July,  1983.

TUTHORIZED TO ADTINISTEN
OATHS PUISUAI.{T IO TAX IAW
$ECII0N r?t



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  15,  1983

Smi les  Fue l  0 i1  Co,  Inc .
686 Morgan Avenue
Brooklyn, NY L1222

Gentlemen:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect.ion(s) 1090 of the Tax law, any proceediag in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice law and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months fron the
date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building //9 State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMI{ISSION

Peti t ioner '  s Representat ive
Henry Reininger
40 lst  Ave.
New York, NY 10009
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

SMIIES FUEL OrL COIIPANY, INC.

for Redetermination of a Deficiency or for
Refund of Corporation Franchise Tax under
Article 9-A of the Tax f,aw for the Fiscal
Years Ending May 31, L975 and May 31, 1977.

lltrether the investment

of transportation equipment

DECISION

Peti t ioner,  smiles Fuel 0i1 company, rnc.,  586 uorgan Avenue, Brookr;rn,

New York 7L222, filed a petition for redetermination of a deficiency or for

refund of corporation franchise tax under Article 9-A of the Tax Law for the

f isca l  years  end ing  May 31 ,  1975 and May 31 ,  1977 (F i le  Nos.24748 and 29086) .

Petitioner has requested that this natter be submitted to the State Tax

Commission for a decision without the necessity of a fonmal hearing, based on

the record contained in the file. After due consideration of said record, the

Commission renders the following decision.

rsstiE

tax credits claimed by petitioner on

were properly disallowed by the Audit

TINDINGS OF FACT

the purchase

Division.

1. Pet i t ioner,  Smiles Fuel Oi l  Company, Inc.,  f i led a Form CT-3, New York

State Corporat ion Franchise Tax Report ,  for i ts f iscal  year ending Hay 31, 1975

on which i t  reported corporat ion franchise tax of $1r708.25 after c laining an

investment tax credit of $604.50 for what it described on its tax return as

"transportat ion eguipmeat ' t  which i t  purchased for $30r225.00 during such period.
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2. Pet i t ioner f i led a CT-3, New York State Corporat ion Franchise Tax

Report,  for i ts f iscal  year ending May 31, L977 on which i t  reported corporat ion

franchise tax of $51414.65 after c laiming an investment tax credit  of  $555.99

for what it described on its tax return as "machinery and other equipnentt' which

i t  purchased for $27,799.41 during such period.

3. 0n January 7, 7977, the Audit  Divis ion issued a Statenent of Aurdi t

Adjustment against petitioner for the period ending May 31, 1975 and asserted

therein a tax def ic iency of $604.50 plus interest under Art ic le 9-A of the Tax

Law. The following explanation was provided:

"The investment tax credit claimed on transportation equip-
ment has been disal lowed. Sect ion 210.12, providing the invest-
nent tax credit, states that qualified property must be principally
used by the taxpayer in the production of goods. Transportation
equipment does not qualify. "

4.  0n Apri l  20, 7977, the Audit  Divis ion issued a Not ice of Def ic iency

against pet i t ioner imposing a corporat ion tax def ic iency of $604.50 plus interest

for the period ending May 31 , 
'I.,915.

5. 0n October 5, 1979, the Audit  Divis ion issued a Statement of Audit

Changes against petitioner for the period ending May 31 , Ig77 asserting therein

a tax def ic iency of $555.99 plus interest under Art ic le 9-A of the Tax Law.

The following explanation was provided:

rrArt ic le 9-A, Sect ion 5-2.2 states in part  that in order
to qualify for the investment tax credit the property claimed
must be used in the production of goods by manufacturing. Since
the nature of your business is retailing of fuel oil, the credit
c laimed for investment tax credit  has been disal lowed.r '

6.  0n February L4, 1980, the Audit  Divis ion issued a Not ice of Def ic iency

against pet i t ioner inrposing a corporat ion tax def ic iency of $555.99 plus interest

fo r  the  per iod  end ing  May 31 ,  L977.
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7. Pet i t ioner is a closely held retai l  fuel  oi l  business. Phi l ip

Silverglater petitioner's President, owned one hundred percent of its stock

during the years at issue.

8. It appears from the record, herein, that petitioner mistakenly believed

that the qualifying standard for an i.nvestmeot tax credit for purposes of the

New York corporation franchise tax was the same as that for the Federal corporate

income tax. Petitioner wrote upon a Notice and Demand for PaSrment of Corporation

Tax Due for the period ending May 31, 1975, which it returned to the Audit

Divis ion, the fol lowing:

"The Federal government allows investment [tax] credit on
transportation equipment. In this case, the equipment is the
main factor in the retail fuel oil busioess. These trucks
contain machinery such as fuel oil purnping equiprnent, reels and
hoses, meter devices. The only difference between our nuchinery' which is located on a truck and machinery located in a factory
(which is eligible for investnent [tax] credit) is that our
machinery is rnobile in order to deliver fuel to the various
accounts lse service.t t

9.  In i ts pet i t ions, pet i t ioner contended as fol lows:

"The transportation equipnent in question has speciaLLzed
equipment in it which enables it to function in a unique manner.
The fuel oil which is transported in the truck must be punped
and metered into the homeownerts tank. Therefore the nachinery
on the truck processes the fuel oil from the tank on the truck
into the homeowner's oi l  storage tank.r '

coNctusloNs 0F I.AI.J

A. That pursuant to Tax Law S 210.12(b),  a corporat ion subject to taxat ion

under Article 9-A of the Tax Law is entitled to an investnent tax credit with

respect to tangible personal property which is depreciable pursuant to f .R.C.

S 167, has a useful  l i fe of four years or longer,  is acquired by purchase as

def ined in  I .R .C.  S  f79(d) ,  has  a  s i tus  in  New York  and is r rp r inc ipa l l y  used

by the taxpayer in the production of goods by nanufacturing, processing,
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assenbl ing.. . t ' .  Pursuant to Findings of Fact f t3rt  and t tStt ,  ggp1e.,  the only

issue to be resolved is whether the tttransportation equipnenttt and ttmachinery

and other equipment" hlas "principally used by the ta:rpayer in the production

o f  g o o d s  b y . . . p r o c e s s i n g . . . " .

B. That processing is an operation whereby rard material is subjected to

some special treatment, by artificial or natural means, which transforms or

alters its form, state or condition. Matter of Continental TermicglE _ lng=-,

State Tax Coumrission, March 5, 1982. The equipment for which petitioner claimed

investment tax credits was not used by petitioner in the production of goods by

processing.

C. That the petition of Sniles FueI Oil Company, Inc. is denied and the

Notices of Def ic iency, supra, are sustained.

DATED: Albany, New York STATE TAX COMMISSION

JUL 15 1983
PRESIDENT

IONER


